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European and External Relations Committee 

Human Rights Inquiry 

HIV Scotland and NAT 

HIV Scotland is the national HIV policy organisation for Scotland. We exist on behalf of all 
those living with and at risk of HIV to ensure that Scotland has responsive policies, quality 
services and a supportive environment that enables people living with or at risk of HIV in 
Scotland to live healthy and fulfilling lives. 

NAT is the UK’s leading charity dedicated to transforming society’s response to HIV. We 
provide fresh thinking, expertise and practical resources. We champion the rights of people 
living with HIV and campaign for change.  

HIV Scotland and NAT welcome the European and External Relations Committee’s inquiry 

into the implications for Scotland of the repeal of the Human Rights Act and introduction of 
a British Bill of Rights. We are human rights based organisations; human rights are 
particularly important to people living with and at risk of HIV.  Every person has the right to 
health. At its most basic level, this means every person has the right to services to prevent 

HIV transmission, and to treatment for HIV. Where people are denied their human rights 
they may be put at increased risk of HIV and less able to cope with the impact of HIV on 
their lives. In the UK, HIV disproportionately affects gay and bisexual men and people from 
African communities, people who already face discrimination.  

We are pleased that the Committee is looking at this crucial issue at this time; our response 
will look at each consultation question in turn, making a series of recommendations.  

1. What is your general views on the UK Government’s proposal to introduce a 
British Bill of Rights to replace the Human Rights Act 1998? Do you think changes 

need to be made to the current human rights regime in the UK? 

Although it is difficult to comment meaningfully on the introduction of a British Bill of Rights 
(BBR) to replace the Human Rights Act 1998 (HRA) without concrete proposals of what 
might be included within a new Bill, the context within which this debate is taking place is a 

cause for concern. 

As many charities and organisations supporting the most disadvantaged in our society 
made clear when the Committee for the Bill of Rights was taking evidence, a new BBR 
would only be helpful if it were to introduce new rights and strengthen existing ones. 

However, it seems unlikely that any proposal for a BBR will include new protections. Indeed 
the suggestion that a future BBR will limit the application of rights to cases deemed as most 
serious is deeply concerning.1 

Human rights are vital to protecting the rights of people living with HIV in the UK. Gay and 

bisexual men and black African communities are disproportionately affected by HIV. This 
means that many people living with HIV face multiple discrimination, linked not only to the 
HIV status but to their ethnicity and/or sexual orientation. There are also elevated rates of 

                                                             
1 http://www.conservativehome.com/platform/2014/10/chris-grayling-mp-our-plan-to-protect-human-rights-
while-making-the-european-court-advisory-only.html 

http://www.conservativehome.com/platform/2014/10/chris-grayling-mp-our-plan-to-protect-human-rights-while-making-the-european-court-advisory-only.html
http://www.conservativehome.com/platform/2014/10/chris-grayling-mp-our-plan-to-protect-human-rights-while-making-the-european-court-advisory-only.html
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HIV amongst prisoners. For these communities, a strong HRA that protects everyone in 
society is vital.  

We are very concerned that a new BBR would leave the UK population with less protection 

than we now have with the HRA. This would have a negative impact on the lives of the 
most vulnerable at home, including those living with HIV, but also undermine the UK’s 
standing on human rights internationally and lessen its credibility when raising human rights 
concerns with others.  

We do not support the concept of a ‘British’ Bill of Rights. ‘British’ human rights should not 
differ from human rights internationally. The criticism that the HRA is not sufficiently British 
misunderstands the universality of human rights. This criticism also fails to recognise that 
the European Court of Human Rights (ECtHR) allows a ‘margin of appreciation’ for political 

and cultural variation between the 47 members.  

In addition, recent polling by ComRes poll commissioned by Amnesty International found 
that there was little public support for amending the current Human Rights Act. Polling 
found that 78% people believe human rights have to apply to all individuals, equally – which 

is the cornerstone of the present legislation. Furthermore, nearly half (46%) of respondents 
indicated opposition to removing any of the existing rights. We believe this highlights that 
there is very little public support for the repealing of the Human Rights Act, and if this is 
undertaken by the UK Government it would not be reflective of the wishes of the British 

people.2 

Recommendation: We believe that we already have a British Bill of Rights in the form 
of the current Human Rights Act.  The HRA is working well, protecting the rights of 
the most vulnerable in our society, and we see no need for it to be replaced by an 

additional Bill of Rights.   

We do not believe changes need to be made to the current legal human framework for 
human rights in the UK, unless this would be to add additional rights and protections (see 
question two).  

Rather than changes to the HRA we would like to see improvements to the current human 
rights regime to make it easier for people to access their rights. We are concerned about 
how changes to legal aid and the justice system, are impacting on people’s ability to access 
the rights they currently have. Rather than spending time and energy on a new BBR, we 

would like to see proper scrutiny of the impact of these changes on access to justice, 
building on the Equality and Human Rights Commission’s recent work in this area.3 Any 
new BBR is likely to make these problems worse as highlighted by the UN’s high 
commissioner for human rights, Prince Zeid Ra’ad Al Hussein: “This proposal may have a 

very significant impact on access to remedy for victims of human rights violations within the 
jurisdiction of the UK.”4 

Recommendation: Rather than revising current legislation, the UK Government 
should concentrate on ensuring that the current human rights regime is improved so 

that people have better access to their rights in the UK.  

                                                             
2 http://www.amnesty.org.uk/press-releases/little-appetite-repeal-human-rights-act-new-poll-finds 
3 EHRC, Equality, human rights and access to civil law justice: A literature review, 2015.   
4 http://www.una.org.uk/news/15/10/un-rights-chief-speaks-out-refugee-crisis-and-uk-plans-scrap-human-
rights-act 

http://www.equalityhumanrights.com/sites/default/files/publication_pdf/Equality%20human%20rights%20and%20access%20to%20civil%20law%20justice_0.pdf
http://www.una.org.uk/news/15/10/un-rights-chief-speaks-out-refugee-crisis-and-uk-plans-scrap-human-rights-act
http://www.una.org.uk/news/15/10/un-rights-chief-speaks-out-refugee-crisis-and-uk-plans-scrap-human-rights-act
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2. What rights, if any, would a British Bill of Rights have to contain? How would a 
British Bill of Rights interact with Scotland’s separate legal system? 

As stated above, HIV Scotland and NAT believe that any BBR must build on the HRA as 

the minimum standard and be an ‘HRA plus’. We would ask that any new BBR should meet 
Professor Klug of the London School of Economic's minimal indicators to test whether or 
not a new BBR can be said to constitute ‘HRA plus.’  These indicators include the 
following:5 

a) Any additional rights should cover new ground, or transparently supplement ECHR 
rights, not rephrase current rights in the HRA. They should demonstrably enhance 
rights protection. 

b) There should be no additional qualifications or limitations attached to specific rights 

or a new general limitations clause applying to all rights to tie them to 
‘responsibilities.’ 

c) There should be no new limitations on the scope of the rights in the HRA, which 
should continue to apply to everyone within the jurisdiction of the UK government.  

d) Any changes to s12 on the balance between freedom of expression and privacy 
should be compatible with the provisions of ECHR Articles 8/10. 

We would underline that by definition human rights apply to all human beings and are 
universal, not depending on a person's immigration or citizenship status.  HIV Scotland and 

NAT believe it would be essential for any new BBR to apply to everyone in the UK, 
regardless of their citizenship or immigration status.    

Recommendation: Any new UK Bill of Rights must build on the HRA, meeting 
Professor Klug's minimal indicators to ensure it can be said to constitute an 'HRA 

plus'.  

Recommendation: Any new UK Bill of Rights should apply to everyone in the UK, 
regardless of their citizenship or immigration status.  

Article 14 of the HRA prohibits discrimination with respect to the other rights available under 

the HRA. If a new BBR is taken forward, we would like to see it incorporate Protocol 12 
ECHR so that a free-standing right to equality before the law is available to people in the 
UK. 

If new rights are to be protected, it would be sensible to draw upon those rights contained 

within the various international human rights treaties to which the UK is signatory.  For 
example, we believe any BBR should include social and economic rights e.g. the right to 
health.  By signing the Covenant on Economic, Social and Cultural Rights, the UK 
Government has already committed to work towards the granting of these rights to 

individuals.  Article 2 of the Covenant imposes a duty on the UK to take steps (to the 
maximum of its available resources) to progressively realise these rights by all appropriate 
means, including the adoption of legislative measures.  Placing a similar duty within a BBR 

                                                             
5 'A Bill of Rights that is Human Rights Act plus: what are the minimal indicators?', Professor Francesca 

Klug, LSE, January 2010. See 
http://www2.lse.ac.uk/humanRights/research/projects/humanRightsFutures.aspx  

http://www2.lse.ac.uk/humanRights/research/projects/humanRightsFutures.aspx
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would incorporate the principles of the Covenant on Economic, Social and Cultural Rights 
into domestic law and so enhance existing duties and offer the possibility of extra legal 
protections.   

In addition, any new BBR should reflect rights contained within the UN Convention on the 
Rights of Persons with Disabilities (including those Articles which the UK Government has 
currently made reservations against, particularly the right to liberty of movement and 
nationality (Article 18)).  

Recommendation: Any new UK Bill of Rights should incorporate Protocol 12 ECHR 
and Article 12 of the International Covenant on Economic, Social and Cultural Rights 
and should reflect the UN Convention on the Rights of Persons with Disabilities.  

The question of how a BBR would interact with Scotland’s separate legal system is a 

complex one. The Scotland Act 1998 sets out the Scottish Government’s compliance with 
the ECHR on devolved human rights matters such as health, education, social policy, 
justice and housing. The Scotland Act 1998 also provides that the Scottish Executive and 
the Scottish Parliament have no power to act contrary to the ECHR.  

In addition, the Scotland Act contains components of the HRA. For example, Section 29 of 
the Scotland Act, states that the Scottish Government “cannot act in a way that is 
incompatible with any of the Convention Rights or with EU law.”6 Later Section 57 states “A 
member of the Scottish Executive has no power to make any subordinate legislation, or to 

do any other act, so far as the legislation or act is incompatible with any of the Convention 
Rights or with EU law.” 7 This wording is taken from the HRA showing that the Act is 
embedded within Scottish legislation.8  

This would suggest that consent would be needed from the Scottish Parliament to remove 

the HRA from the UK statute books – failure to do this would be a breach of the Sewel 
Convention, acting without the consent of Scotland.  

If, however, Westminster chose to ignore the Sewel Convention and repeal the HRA, 
introducing a new BBR, Scotland could introduce its own legislation giving effect to the 

rights within the HRA in devolved matters. This would then lead to two separate human 
rights regimes operating within Scotland, one for devolved matters following the model of 
the HRA and another for other areas following a new BBR. This would inevitably be 
confusing for the Scottish people.  

Recommendation: The current HRA should be retained as any new BBR would result 
in two human rights regimes operating in Scotland, causing confusion and 
unnecessary complication for the Scottish people.  

3. Arguments have been made that the current system does not sufficiently respect 

the sovereignty of the UK Parliament. What are your views on this? 

We believe that such concerns have been exaggerated to undermine our current human 
rights system. The HRA only requires UK courts to take into account decisions of 
Strasbourg as far as possible. This affords courts a considerable margin of appreciation or 

                                                             
6 Scotland Act 1998, legislation.gov.uk 
7 Ibid 
8 Human Rights Act 1998, legislation.gov.uk 
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discretion to allow them to adjust decisions of Strasbourg in such a way as to respect 
sovereignty of Parliament.  

In addition, Liberty note that the number of cases decided against the UK has steadily 

decreased since the HRA came into force – in 2014, there were only four new judgments 
finding a violation by the UK.9 

In fact it could be argued that the HRA increases UK jurisdiction. Before the HRA, human 
rights cases went directly to the ECtHR; now cases are tried domestically in UK courts and 

only go to Strasbourg as a matter of last resort.  

We believe that it is vital that our courts can take into account rulings of the ECtHR, to 
ensure consistency in the understanding and application of human rights in all countries 
signed up to the Convention and that concerns about the impact on sovereignty have been 

exaggerated.   

Recommendation: The potential ‘threat’ of the ECtHR to Parliamentary sovereignty 
should not be exaggerated given the very small number of findings against the UK 
and the importance of the ECtHR in ensuring consistent understanding and 

application of the Convention.  

4. In addition, it has been suggested that the European Court of Human Rights has 
developed “mission creep” expanding the European Convention on Human Rights 
into areas which it should not cover. What views do you have on this argument? 

Some opponents of the HRA and the ECtHR are using the concept of “mission creep” to 
negate the natural way in which rights protection evolves to meet the needs of social 
change and scientific developments. The Convention on Human Rights was drafted in 
1950, many things have changed since then and it is necessary for rights to able to expand 

to meet these needs, for example DNA profiling or privacy right and the internet.  

The ECtHR adopts a principle of interpretation that regards the Convention as a living 
instrument, allowing for necessary changes over the decades. This living instrument 
doctrine should not be a cause for concern but instead provide a reassurance that our 

human rights protection is adaptable and will remain fit for purpose. 10 

Recommendation: The idea of “mission creep” should not be used to undermine the 
HRA and ECHR. 

5. What do you think the practical impact of the proposals will be in individual cases, 

for example as regards immigration policy, criminal law, or decisions made by public 
authorities? 

It is difficult to comment on the impact of the proposals on individual cases when the 
detailed proposals for any BBR have not been published. However, regardless of their 

content, many legal professionals have already expressed concern about the confusion 
repealing the HRA could have. With fifteen years of case law from the HRA, would lawyers 
and judges need to refer back to before 2000 when looking at legal precedent or would 
some aspects of previous HRA judgments remain relevant, especially if the UK remains a 

                                                             
9 Human Rights Act Mythbuster, Liberty 
10 Human Rights Act Mythbuster, Liberty 
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signatory of the European Convention? These are just some of the practical implications 
that are being considered. 

With regard to decisions made by public authorities, without the HRA there would be no 

duty on public authorities in the UK to respect the ECHR human rights in everything that 
they do (‘section 6 duty’). We believe the section 6 duty on public authorities is key to 
ensuring that the obligations and liberties in the ECHR become part of people’s everyday 
lives. This prompts public bodies to make proactive improvements in public services and to 

involve service users in helping to design services that better meet their needs. This is 
particularly important in the case of people living with HIV who, due to the stigma 
associated with the virus, are less likely to come forward if services are not meeting their 
needs.  In addition, key groups at risk of HIV – such as sex workers – may face additional 

barriers to accessing vital services and supports, and face stigma and discrimination within 
public services. 

Recommendation: The HRA should be retained as the introduction of a BBR would 
lead to confusion and uncertainty for individual cases, and potentially to poorer 

decision making by public authorities with the removal of the section6 duty.  

6. What impact do you think any changes will have on Scotland more generally? 
Would the Scottish Parliament have to consent to any changes under the Sewel 
Convention? Could the UK government act without consent of Scottish Parliament? 

As noted above, if the HRA were to be repealed in England, and two human rights 
legislative systems established in Scotland (one for devolved matters retaining the HRA 
principles and one for retained matters applying any BBR) this would be confusing for the 
Scottish people.  

Our understanding, set out in response to question two, is that under the Sewel 
Convention, the Scottish Parliament would have to consent to any changes (under the 
Sewel Convention, the UK Parliament cannot legislate for devolved matters without the 
consent of the devolved legislature affected).11 The current Scottish Government has made 

clear that it will not consent to any weakening of human rights anywhere in the UK.12 

However, as the Sewel Convention is a convention and not enforceable by law, 
Westminster could act without the consent of the Scottish Government and repeal the HRA, 
but they would have to allow Scotland to apply their own HRA equivalent in devolved 

matters. 

7. Do you think it would be possible to have different human rights regimes within 
the UK? 

It would be possible to have different human rights regimes within the UK but it would be 

very confusing and undesirable. HIV Scotland and NAT already have experience of people 
living with and at risk of HIV who have a poor understanding of human rights, and how they 
relate to them as individuals. To make the current system more complicated would only add 
to this difficulty.   

                                                             
11 The Sewel Convention: Key Features, The Scottish Government, May 2008 
12 Sturgeon Warns Against Plans to Scrap Human Rights Act, BBC; Scotland Politics,  24 September 2015 
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In addition, we would be concerned about the impact on the UK’s reputation in relation to 
human rights protection. It suggests a lack of commitment and coherency in approach to 
have different rights and systems in England, Scotland, Northern Ireland and Wales. 

Recommendation: It would be possible to have different human rights regimes in the 
UK but this should be avoided given the additional complexity this would introduce 
and the barrier this would present to people accessing their rights. 

8. What impact do you think the UK government’s proposal will have on the UK and 

Scotland at an EU and International level, for example within the council of Europe? 

We believe that the UK Government’s proposals have the potential to undermine the UK’s 
standing at an EU and international level and to seriously weaken both the ECtHR and the 
European Convention on Human Rights.  

Restructuring the domestic human rights legal framework would create a very unhelpful 
precedent for other states. In addition, Chris Grayling’s suggestion in October 2014 that 
“our Bill… will leave the European Court of Human Rights as only an advisory body in the 
UK – able to make recommendations to us and no more” is very concerning.

13
 Human 

Rights Watch have stated that this bid to make the rulings of the court purely advisory will 
be seized upon by abusive leaders in Europe and further afield and will be a huge blow to 
people suffering human rights abuses in countries like Russia, Turkey, and Ukraine.14 

The possibility of withdrawing from the Convention and the Council of Europe if the ECtHR 

and the Council of Europe reject the UK’s suggestion of a new ‘advisory’ relationship, was 
also mentioned by Chris Grayling. If we were to do this, we would be one of the only 
countries to do so (Greece were the first when under military authoritarianism; Belarus and 
Kazakhstan have also withdrawn).  This would be extremely embarrassing but also, more 

importantly, would send out the message that the Convention and the ECtHR are 
derogable, and potentially undermine human rights protections for vulnerable people across 
the world. 

Recommendation: The proposals should be reconsidered given their potential to 

lead to the UK leaving the Council of Europe; this would not only be internationally 
embarrassing but would also weaken the ECtHR and the Convention, with far 
reaching human rights consequences for vulnerable people across the world. 

November 2015 

                                                             
13 http://www.conservativehome.com/platform/2014/10/chris-grayling-mp-our-plan-to-protect-human-rights-
while-making-the-european-court-advisory-only.html 
14 Human Rights Watch’s Statement, The UK Government’s Proposals regarding the Human Rights Act and 
the European Court of Human Rights, May 20, 2015 


